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IN  THE  COURT  OF  SUB-DIVISIONAL  JUDICIAL  MAGISTRATE  (M)

BILASIPARA.

    MISC. CASE No.151/18

                                             U/S 125 Cr.P.C.

MRS GULSAHANARA BEGUM...…..………..…………………………..FIRST PARTY.

      -Versus-

MD. ALI HUSSAIN SARKAR…….……………..…….....................SECOND PARTY.

PRESENT: - SMTI JUMA SINHA, AJS 

Sub-Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the FIRST PARTY:-SRI A.M. SARKAR, Ld. Counsel.

FOR the Second Party:-SRI SHANTI UDDIN SK, Ld. Counsel.

                

EVIDENCE recorded on:- 09.05.19, 17.06.19 & 22.08.19.

ARGUMENT heard on:-02.09.19

JUDGMENT delivered on:– 16.09.19.

                                           J   U   D   G   M   E   N   T

1.     THIS MISC. CASE arose out of a Petition u/s 125 Cr.P.C filed by Smti

Gulshanara Begum against Second Party Md. Ali Hussain Sarkar claiming

monthly maintenance @ Rs. 15,000/- for herself.

2. FIRST PARTY’S STORY  as unfolded by the Misc. Petition is that

she  married  Second  Party  on  04.05.17  according  to  Muslim  rites  &

ceremonies. Her parents at the time of marriage were made to believe

that Second Party belongs to a well to do family whereby marriage was

arranged between the parties.  A lavish  wedding was organized by the
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petitioner's  parents  and  all  the  demands  of  the  Second  Party  side  as

regard jewelery, house-hold items and other items were met but Second

Party was not happy with those items. Ever since her marriage she has

been  suffering  physical  and  mental  abuse,  pain,  helplessness,

unhappiness  and  anger  on  account  of  Second  Party  and  his  family

members.

Soon  after  the  marriage  she  realized  that  Second  Party  is  very

aggressive and wanted to control her in every aspect where she was not

given any space or freedom to do anything in the house. After 3 months of

marriage Second Party and his family members forced her to do all the

house-hold works without support from anyone. 

Despite being a govt. employee, he has been always reluctant to

provide financial support to her. Second Party had physically and mentally

abused  her  on  several  occasions  which  she  tolerated  tolerate  for  her

marital life.

 After  6  months  of  her  marriage  Second  Party  started  behaving

indifferent in discharging his marital rights and duties and on being asked

Second Party  told her that  he has deserted her although she lead her

conjugal life with him. Then after 9 months Second Party demanded to

bring Rs.1,00,000/-  and valuable items from her parents on the ground

that dowry given at the time of marriage is not sufficient and as she failed

he often denied her food and medical aid. He threatened her to burn her

stating  that  he  will  create  an  impression  that  it  is  an  accident.

Apprehending danger to her life, she reported this matter to her brother

but her brother used to advise her to bear the torture with patience which

she followed.

On 29.07.18 Second Party seriously assaulted her causing bruises

all over her body and also forcibly snatched her ornaments and drove her

out. Several mediations to patch up rift in the family were held by village

elders but all  proved futile.  She then lodged an FIR at  Raniganj  Police

Outpost. 
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Second Party is a government employee having landed and house

properties and also has sound health. He is deriving net monthly income

from all  sources  of  Rs.80,000/-  whereas  she has  no source  of  income.

Hence, this petition u/s 125 Cr.P.C.

                                     

3. SECOND PARTY contested the case  by filing Written Statement

where he denied all the allegations leveled by the First Party. His version is

that he married First Party on 04.05.17. First Party had been leading her

conjugal life with love and affection by him but after 4 months of marriage

she made conspiracy to get his property and as such time to time she

started to misbehave with him and on his refusal she several times left his

house  without  any  reasonable  cause.  On  29.07.18  First  Party  made  a

conspiracy with the man of her father’s house and accordingly she along

with  her  relatives  made an  FIR  with  the  Raniganj  Police  Out  Post  and

illegally in  support  of  police she had taken some valuable articles  and

ornaments from his house in his absence. In spite of several request and

sending of an Advocate Notice which was refused by First Party, she did

not return whereby he filed a case for restitution of conjugal life which is

pending.

He, being the government employee had tried to lead conjugal life

happily providing all needful to First Party but she was not happy as she

wanted  landed  property  and  cash  amount  and  conspired  with  her

guardian and as such without any reasonable cause she herself left his

house on her own accord. Hence he prayed to dismiss the case.

4. On perusal of evidence on record following points are framed for

determination:-

                                      

                                   POINTS FOR DETERMINATION

5. Whether First Party is the wife of Second Party?

6. Whether  First  Party  refused  to  live  with  Second  Party

without any sufficient cause?
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7. Whether Second Party having sufficient means neglected or

refused to maintain First Party who is unable to maintain them?

8. Both  parties  examined  their  witnesses.  Perused  evidences  on

record and heard Ld. Counsels of both sides. My decision with reasons on

the above framed points are as follows:-

                        DISCUSSION, DECISIONS AND REASONS THEREOF

    POINT NO. 5:-

9. The foremost requirement u/s 125 Cr.P.C is that the petitioner

must be either wife or child or parent of the Second Party. In this regard

Second Party in his Written Statement as well as in his evidence as DW1

admitted  that  First  Party  is  his  wife  and  facts  admitted  need  not  be

proved. Accordingly, this     point is decided in favour of the First Party.

 POINT NO. 6:-

10. As regards cause of living separately, First Party as PW1 deposed

that  she since the inception of  her  marriage  she was  meted out  with

matrimonial cruelty and incessant demands of dowry by Second Party and

his other family members. After marriage she realized that Second Party is

very aggressive, angry and wanted to control  her in every respect.  He

mercilessly beat her and forcibly snatched her ornaments and drove her

out from her matrimonial home with bare torn clothing. As a consequence

of such inhuman and monstrous treatment at the hands of Second Party

and  his  family  members,  she  had  to  file  a  criminal  complaint  with  in

charge Raniganj Police Outpost. Second Party is living with his 3rd wife. In

cross-examination  nothing  material  has  been  brought  out. PW2  i.e.

brother of PW1 and PW3 reiterated the version of PW1. Nothing material

brought out in their cross-examination.

Second Party as DW1 deposed that 1St Party is his wife whom 1 year

back but after marriage 1st party started demanding money and property
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from him.  His  1st wife  died for  kidney failure  and for  which he had to

borrow lot of money whose interest is being paid till now and hence it is

difficult to maintain with his income of Rs.13,000/- - 14,000/- monthly. On

30th July 2018 1st Party left his house with articles and cash in his absence

whereby he filed civil case and despite decree his wife did not return. He

is  still  willing  to  take  his  wife.  Co-villager  DW2 has  deposed 2nd Party

married 1st party about 1 year back. About 8/9 months back 1st party went

to her maternal house but did not return despite sending of notice and

civil case. He did not hear about any dispute between the parties. In his

cross-examination he has stated that 1st party  was recovered from the

house of 2nd party by police.

From above  evidence it  is  found that  as  per  First  Party  and her

witnesses, she was tortured for money by 2nd Party and lastly she was

driven out whereas as per Second Party she left on her own. However, this

version of Second Party does not appear probable in view of recovery of

First  Party  through  aid  of  Police  as  admitted.  Accordingly  this  point  is

decided in favour of First Party.

 

          POINT NO. 7 

11. In this regard First Party supporting her pleading deposed as PW1

that  Second  Party  is  a  government  employee  as  a  Gaon  Panchayat

Secretary and is drawing salary of Rs.40,000/- per month besides other

perks and allowances. He has landed property and other source of income

and is earning not less than Rs.80,000/- per month. Second Party is living

a very luxurious life in his above mentioned house. That she has been

directly  as  well  as  through  common  relatives  and  friends,  demanding

maintenance  but  Second Party  has  not  only  neglected  and refused  to

maintain her but has clearly and categorically given-up his responsibility.

PW2 and PW3 deposed in toto as PW1. Nothing material is brought out in

cross-examination.
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Second  Party  as  DW1 deposed  that  his  1st wife  died  for  kidney

failure and for which he had to borrow lot of  money whose interest  is

being paid till now and hence it is difficult to maintain with his income of

Rs.13,000/-/14,000/- monthly. In cross-examination he stated that he is a

govt. servant. He has own house and landed property whereas 1st party

has no source of income. He did not himself go to bring 1st party.

From the above evidence it is found that First Party has no source of

income and since her stay at her maternal house Second Party did not

make any contribution towards her maintenance despite being an able

bodied person having capacity to earn and being a government servant.

Hence this point is also decided in favour of First Party.

                            

12. After  considering  the  financial  condition  of  both  sides,  ever

increasing price index of essential commodities and the requirements of a

single woman, he (Second Party) is directed to pay monthly maintenance

@ Rs.5000/- to the First Party from the date of this order. Furnish a free

copy of this judgment and order to the First Party forthwith.

Judgment  is  given  under  my  hand  and  seal  on  this  the  16th day  of

September, 2019.

 

                                                                        (SMTI JUMA SINHA)

                                                                       SDJM (M), Bilasipara.

                                                                               Misc. 151 of 18



7

                                                                                                        

APPENDIX

1  st   Party Witness:-

PW1:- Smti Gulsahanara Begum

PW2:- Sri Mehbub Alom

PW3:- Sri Rahman Umar Faruque

1  st   Party Exhibits:-

Nil

2  nd   Party Witnesses :-

DW1:- Sri Ali Hussain Sarkar

DW2:- Sri Amjad Ali

2  nd   Party Exhibits:-

Nil

                                                                         (SMTI JUMA SINHA)

                                                                        SDJM (M), Bilasipara.
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